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Background

The OECD launched an Action Plan at the request of 
G20 Finance Ministers in July 2013 after the Declaration 
on BEPS adopted at the 2013 Ministerial Council 
Meeting. The BEPS Action Plan provided for 15 actions 
scheduled to be finalised in three phases: September 
2014, September 2015 and December 2015. The OECD 
published the first seven elements of its Action Plan for 
tackling Base Erosion and Profit Shifting (BEPS) on 16th 
September 2014.  

Following publication on 16th September 2014 of the 
papers in respect of Phase 1, on 23rd September, the 
UN and OECD hosted a joint Workshop on Tax Base 
Protection for Developing Countries and, on 24th 
September 2014, the UN, OECD and World Bank Group 
presented their work and initiatives related to BEPS 
issues. Further discussions on implementation took place 
in Paris on 25th and 26th September 2014 during the 
19th Annual Global Forum on Tax Treaties. 

Further work has been undertaken over the last year, in 
particular a report, "Key elements to enable 
implementation" (February 2015).  

Comments on the developments can be found in our 
newsletters: 
http://us7.campaign-archive1.com/home/?
u=c4d67469ef71fee28675539ca&id=9874e692f0 

All 15 Action plans in updated form were published by 
the OECD on 5th October 2015 and were adopted by 
the G20 Finance Ministers Meeting in Lima on 9th 
October 2015.  

The following pages summarise the Action Plans, with a 
particular focus on those that are likely to be relevant 
for real estate investment management.   
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The elements of the Action Plan

Action Title Description Page

1 Addressing the challenges of 
the digital economy 
 

Address the challenges of the digital economy.  This is a key driver for BEPS but 
is less relevant for the mainstream real estate industry. It is relevant for new 
internet based service providers so we have included brief comments.  

2 Neutralising the effects of 
hybrid mismatch arrangements 

Ensure the coherence of corporate income taxation at the international level, 
through new model tax and treaty provisions to neutralise hybrid mismatch 
arrangements. Hybrids have been used as a tax planning tool by some cross-
border real estate funds.  

3 Controlled Foreign Company 
rules. 

This Action Plan seeks to address the sheltering of taxable profits in overseas 
subsidiaries. It is relevant to the real estate industry, but the Action Plan does not 
include concrete proposals so any action at this stage would be premature. 

4 Interest Deductions This as an important area for real estate investment, and one where there have 
been major changes in many countries' domestic legislation in recent years, as 
counties seek to limit the ability of cross-border investors to shelter local rental 
profits from tax through interest on shareholder loans. 

5 Harmful tax practices Counter harmful tax practices. The paper on harmful tax practices is slightly 
different from the others in its focus in that it addresses the behaviour of States 
rather than taxpayers. 
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The elements of the Action Plan

Action Title Description Page

6 Prevent the abuse of tax 
treaties

Realign taxation and relevant substance to restore the intended benefits of 
international standards and to prevent the abuse of tax treaties.  

7 Preventing the Artificial 
Avoidance of Permanent 
Establishment Status

Does what it says on the tin. 

8 Transfer pricing issues in the 
key area of intangibles

These three Action Plans that deal with different elements of the use of non arms-
length pricing to avoid tax have now been combined into a single document, 
"Aligning Transfer Pricing Outcomes with Value Creation. 

9 Transfer pricing and the 
allocation of risk

10 Transfer pricing and other 
high-risk transactions
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The elements of the Action Plan

Action Title Description Page

11 Measuring and monitoring 
BEPS 

The OECD will use existing data and new data derived from the BEPS action plan 
to evaluate the impact of BEPS and of the actions taken to counter it. 

12 Mandatory disclosure rules Provides a modular framework that enables countries without mandatory disclosure 
rules to design a regime

13 Transfer pricing documentation 
and country-by-country 
reporting

Improve transparency for tax administrations and increase certainty and 
predictability for taxpayers through improved transfer pricing documentation and a 
template for country-by-country reporting

14 Making dispute resolution 
mechanisms more effective 

The measures developed aim to strengthen the effectiveness and efficiency of the 
mutual agreement procedure (MAP) process. 

15 Feasibility of developing a 
multilateral instrument 

Facilitate swift implementation of the BEPS actions through a report on the 
feasibility of developing a multilateral instrument to amend bilateral tax treaties.
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Addressing the challenges of the digital economy 
 

The Action Plan notes that the spread of the digital economy also poses challenges 
for international taxation. The digital economy is characterised by an unparalleled 
reliance on intangibles, the massive use of data (notably personal data), the 
widespread adoption of multi-sided business models capturing value from externalities 
generated by free products, and the difficulty of determining the jurisdiction in which 
value creation takes place. 

The Action Plan identifies the complexity of the question, but does not really provide 
any answers specific to the digital economy. The specific proposals are dealt with 
under other Action Plans, specifically: 

a) Controlled Foreign Company rules (Action Plan 3) 
b) Preventing the Artificial Avoidance of Permanent Establishment Status (Action Plan 7) 
c) Transfer Pricing (Action Plan 8-10)

Although the OECD has avoid recommending specific 
rules on economic nexus or withholding taxes, it has 
stated that countries could still introduce these 
unilaterally in domestic legislation, as additional 
safeguards against BEPS provided that they still respect 
existing treaty obligations, or in their bilateral tax 
treaties. This rather runs against the objective of an 
orderly and consistent approach and reflects the lack of 
consensus among the participants.  

The key developments over the next year will be in the 
other related Action Plans referred to above and the 
development of the multi-lateral instrument (Action Plan 
15).  

The full report can be found here: http://www.oecd.org/
tax/addressing-the-tax-challenges-of-the-digital-economy-
action-1-2015-final-report-9789264241046-en.htm 
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Neutralising the effects of hybrid mismatch arrangements

The proposals on hybrid mismatch arrangements are intended to target arrangements 
that exploit a difference in the tax treatment of an entity or instrument in different tax 
jurisdictions to produce a mismatch in tax outcomes. Such structures are not as 
widely used in the real estate investment management industry as in some other 
investment areas, although some funds have used hybrid instruments or vehicles, for 
example to convert interest deductions at the local asset level to dividend income in 
the hands of investors. Funds with US investors may also be affected by challenges to 
hybrid vehicles, the extent of the impact of which will depend upon how the United 
States changes its "check-the-box" regime to reflect the BEPS proposals 

The updated paper, as the original, is divided into two parts. The first deals with 
recommendations for domestic law. The second part deals with tax treaty issues.  

The main change from the 2014 report is that there is 
now more guidance and practical examples in the 
domestic law section. The paper now includes nearly 300 
pages of detailed recommendations and worked 
examples.  

The proposals advocate a “bottom-up” approach to the 
application of the hybrid financial instrument rules. Under 
this approach, generally only hybrid financial instruments 
held by broadly defined related parties are within scope. 
For these purposes, the paper proposes a 25% 
ownership test. Interests will be aggregated where parties 
are "acting together". 

The domestic law elements are key, so we can expect 
countries to start moving rapidly to implement local 
provisions. A lot of activity can be expected over coming 
months and years.  

We also expect the treaty elements to be reflected in 
the development of the multi-lateral instrument (Action 
Plan 15).  

The full report can be found here: http://www.oecd.org/
tax/neutralising-the-effects-of-hybrid-mismatch-
arrangements-action-2-2015-final-report-9789264241138-
en.htm 
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Controlled Foreign Company rules. 

This Action Plan seeks to address the sheltering of taxable profits in overseas 
subsidiaries. It is relevant to the real estate industry, but the Action Plan does not 
include concrete proposals so any action at this stage would be premature. No 
consensus was agreed. The final recommendations in the form of the six building 
blocks reflect the situation as previously reported, covering: 

a). definition of a CFC (including definition of control) 
b). CFC exemptions and threshold requirements 
c). definition of income 
d). computation of income 
e). attribution of income 
f). prevention and elimination of double taxation. 

Any implementation of CFC rules would be implemented 
under domestic law. The paper only establishes a 
threshold for minimum standards. It is therefore unlikely 
that the Action Plan will achieve much in the way of 
improving consistency. Countries with existing CFC 
regimes are unlikely to change them. It may provide 
helpful guidance for countries introducing CFC regimes.  

The full report can be found here: http://www.oecd.org/
tax/designing-effective-controlled-foreign-company-rules-
action-3-2015-final-report-9789264241152-en.htm 
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Interest Deductions

This as an important area for real estate investment, and one where there have been 
major changes in many countries' domestic legislation in recent years, as counties 
seek to limit the ability of cross-border investors to shelter local rental profits from 
tax through interest on shareholder loans. The proposals are a recommendation rather 
than a required minimum standard. However, in view of the level of activity in this 
area already, we can expect this to generate activity in this area (see below regarding 
the UK). 

The key proposal of the report is that a fixed ratio rule has been recommended with 
a range of acceptable thresholds for countries to adopt of restricting interest 
deductibility to between 10-30% of EBITDA. The objective of the Action Plan is to 
restrict the ability to allocate interest deductions to higher tax jurisdictions. This has 
two significant implications. 

Firstly, the safe harbour provisions within the group ratio 
rule will be key. This allows a higher level of deduction 
at the local level if interest to EBITDA ratio at the 
worldwide level is higher. The Action Plan allows for the 
adoption of a different group ratio, or indeed no group 
ratio. The adoption of a restricted fixed ratio without a 
group ratio would have the effect of potentially 
restricting the deductibility of interest on third party debt  
as well as related party debt. Further work on the group 
ratio is to be undertaken in 2016 so the detail of the 
final proposals will be key, as will local country 

implementation within the framework of options provided 
by the Action Plan.  

The second key implication is that this leaves little room 
for the traditional use of shareholder debt as a tax 
planning tool. This has been a key feature of tax 
planning in cross-border real estate investment, although 
it has been increasingly restricted in recent years by the 
introduction of stricter thin capitalisation rules in many 
jurisdictions 

 Continued overleaf 
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Interest deductions (cont)

The Action Plan now includes guidance to assist 
countries in determining where between 10% and 30% 
they should set their restrictions.   

There are two further optional rules that may help 
mitigate the effects: 

a). De minimis monetary threshold to remove low risk 
entities; 

b). Carry-forward of disallowed interest / unused interest 
capacity and/or carry-back of disallowed interest.  

There are further proposals to tackle avoidance of the 
anti-avoidance.  

This is an area that will need to be implemented at the 
domestic level, country by country, so the detail will be 
important. On 22nd October 2015, the UK Government 
published a consultation on possible UK implementation 
with effect from 1st April 2017 at the earliest. The 
consultation can be found here: https://www.gov.uk/
government/consultations/tax-deductibility-of-corporate-
interest-expense/tax-deductibility-of-corporate-interest-
expense-consultation 

The consultation runs until 16th January 2016.  

Overall, this will be an important area for real estate 
due to the traditionally higher levels of leverage and the 
extensive use of shareholder loans in cross-border 
transactions.  

The full report can be found here: http://www.oecd.org/
tax/limiting-base-erosion-involving-interest-deductions-and-
other-financial-payments-action-4-2015-final-
report-9789264241176-en.htm 
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Harmful tax practices

The paper on harmful tax practices is slightly different from the others in its focus in 
that it addresses the behaviour of States rather than taxpayers. The paper proposes to 
address this in three phases. Firstly, finalisation of the review of OECD member 
country preferential regimes, secondly, a strategy to expand participation to non-OECD 
member countries and finally consideration of revisions or additions to the existing 
framework. Although the impact will be indirect, there is likely to be an impact on the 
real estate investment management industry as favourable local tax arrangements 
come under increasing scrutiny. The proposals are summed up by the following 
description in the text of the paper: 

"Revamp the work on harmful tax practices with a priority on improving transparency, 
including compulsory spontaneous exchange on rulings related to preferential regimes, 
and on requiring substantial activity for any preferential regime. It will take a holistic 

approach to evaluate preferential tax regimes in the BEPS 
context. It will engage with non-OECD members on the 
basis of the existing framework and consider revisions or 
additions to the existing framework.” 

The updated Action Plan has made further developments 
in the area of transparency, with agreement of a 
framework covering all rulings that could give rise to 
BEPS concerns in the absence of compulsory 
spontaneous exchange. The framework covers six 
categories of tax-payer specific rulings:  

(i) rulings related to preferential regimes;  
(ii) cross border unilateral advance pricing arrangements 

(APAs) or other unilateral transfer pricing rulings 
(iii) rulings giving a downward adjustment to profits;  
(iv) permanent establishment (PE) rulings;  
(v) conduit rulings; and 
(vi)any other type of ruling where the Forum on Harmful 

Tax Practices (FHTP) agrees in the future that the 
absence of exchange would give rise to BEPS 
concerns. 

Continued overleaf 
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Harmful tax practices (cont)

Information on new rulings issued on or after 1 April 
2016 should be provided within three months of the 
ruling. Information on past rulings issued on or after 
1 January 2010 and that were still in effect as from 
1 January 2014 should be provided by the end of 
2016. A summary of the information exchange 
requirements is on the right in a table from the 
Action Plan report.  

Cross-border real estate investors have been 
extensive users of tax efficient structures, particularly 
in Luxembourg, that have been supported by 
Advance Tax Agreements. Luxembourg has promised 
a comprehensive overhaul of its regime by 2017.  

The full report can be found here: http://
www.oecd.org/tax/limiting-base-erosion-involving-
interest-deductions-and-other-financial-payments-
action-4-2015-final-report-9789264241176-en.htm 
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Prevent the abuse of tax treaties

These provisions could have a significant impact on real estate investment 
management structures. The main focus is "treaty shopping", where an investor that is 
not entitled to the benefit of a tax treaty invests via an entity in another jurisdiction 
which does benefit from the treaty. The Action Plan seeks to counter this through 
"limitation-on-benefits" (LOB) and/or "principal purposes test" (PPT) provisions. The first 
proposal is to introduce US style LOB provisions. This is designed to limit treaty 
benefits to companies with sufficient presence in the relevant country, based on their 
legal nature, ownership and activities. PPT provisions provides a subjective anti-abuse 
rule within treaties aimed at removing treaty benefits where one of the principal 
purposes of arrangements or transactions is to obtain treaty benefits. The report does 
not favour one or the other and concludes that combinations of the two would be 
possible. Implementation will therefore vary country by country.  

The use of Luxembourg, Dutch and other holding 
companies to benefit from double tax treaties and the 
EU Parent / Subsidiary Directive has been widely used in 
real estate investment, by funds and other investors so 
this particular Action Plan and the associated 
implementation through the proposed Multi-Lateral 
Instrument (Action Plan 15) is probably the most 
significant.  

There are several outstanding points to resolve in 2016, 
all of which are of particular significance to real estate. 

These are: 

a). The United States currently has comprehensive LOB 
provisions in its treaties. At the end of May 2015, the 
United States released, for public comments to be sent 
by 15 September 2015, a new version of its LOB rule 
and of other provisions of its model tax treaty that are 
similar to provisions included in the BEPS report. These 
will be further examined and reflected in the updated 
Action Plan once finalised by the United States. 

Continued overleaf 
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Prevent the abuse of tax treaties (cont)

b). As we have outlined in our newsletters 
over the last year, the previous version of 
this report indicated that further work was 
needed with respect of the treaty 
entitlement of collective investment vehicles 
(CIVs) and non-CIV funds. The definition of 
a CIV is discussed below, but real estate 
funds will generally be non-CIV funds.  

The treatment of non CIV funds is very 
much an open matter. We reproduce the 
text from the Action Plan on the right. This 
is crucial for real estate and is scheduled 
to be resolved in early 2016 in time to be 
included in the Multi-Lateral Instrument 
(Action 15). 

The precise definition of a CIV is currently an open point. At the moment, the definition of a CIV relies on an earlier 
paper from 2010, The Granting of Treaty Benefits with Respect to the Income of Collective Investment Vehicles. This can 
be found here: http://www.oecd.org/tax/treaties/45359261.pdf 
  
This includes characteristics within the definition of a CIV that are likely to be a challenge for many real estate funds: 
a). The fund must be regulated; 
b). It must be widely held; 
c). It must invest in a diversified portfolio of securities. 

Continued overleaf
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Prevent the abuse of tax treaties (cont)
c). The treatment of REITs is still outstanding. It is 
therefore proposed to confirm the conclusions of the 
2008 OECD report “Tax Treaty Issues Related to REITs”, 
which deals with the treaty entitlement of Real Estate 
Investment Trusts (REITs). Whilst the conclusions of the 
2010 CIV Report have been confirmed as part of the 
work on Action 6, this has not been done with respect 
to the 2008 REIT Report. It is therefore agreed to agreed 
to confirm this in the final version of the Commentary of 
the LOB rule to be produced in 2016. The text of the 
"2008" REIT report is public discussion draft issued in 
2007. It can be found here: http://www.oecd.org/tax/
treaties/39554788.pdf. It is a comprehensive document 
that covers the classification of the income of a REIT, 
treaty entitlement of the REIT, treaty entitlement of the 
REIT investor, who is the relevant taxpayer for purposes 
of tax treaties and how should REIT distributions to 
foreign investors be treated under tax treaties? 

d). The treatment of pension funds is to be resolved. Per 
the updated report, additional work will also ensure that 
a pension fund should be considered to be a resident of 
the State in which it is constituted regardless of whether 
that pension fund benefits from a limited or complete 
exemption from taxation in that State. This will be done 
through changes to the OECD Model Tax Convention, to 

be also finalised in the first part of 2016, that will 
ensure that outcome for funds that will meet a definition 
of “recognised pension fund” which will likely include the 
following elements: 

• the definition will refer to entities or arrangement 
established in a State and constituted and operated 
exclusively or almost exclusively to administer or 
provide retirement or similar benefits to individuals; 

• the entities or arrangements to which the definition will 
apply will need to be treated as separate persons 
under the taxation laws of that State; 

• in order to cover only funds that the tax law 
recognises as pension funds, these entities will need to 
be regulated as pensions funds by the State in which 
they are established; 

• the definition will also need to cover entities and 
arrangements that are constituted and operated 
exclusively or almost exclusively to invest funds for the 
benefit of entities or arrangements that will themselves 
qualify as “recognised pension funds”. 

Continued overleaf
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Prevent the abuse of tax treaties (cont)
That definition will need to be accompanied by detailed 
Commentary that will explain some of these 
requirements, in particular the requirement that a 
pension fund “be regulated as such”. Consultation with 
stakeholders will be necessary to ensure that the 
definition and its Commentary cover the main forms of 
pension funds that currently exist. 

The report also includes provisions to tackle other 
specific situations where a person seeks to circumvent 
treaty limitations, which are generally less relevant to 
real estate: 

(i) Splitting-up of contracts 
(ii) Hiring-out of labour cases  
(iii)Transactions intended to avoid dividend 

characterisation  
(iv)Dividend transfer transactions Transactions that 

circumvent the application of Article 13(4) 
(v) Tie-breaker rule for determining the treaty residence 

of dual-resident persons other than individuals  
(vi)Anti-abuse rule for permanent establishments situated 

in third States 

The full report can be found here: http://www.oecd.org/
tax/preventing-the-granting-of-treaty-benefits-in-

inappropriate-circumstances-action-6-2015-final-
report-9789264241695-en.htm 
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Preventing the Artificial Avoidance of Permanent 
Establishment Status

Tax treaties generally provide that the business profits of a foreign enterprise are 
taxable in a State only to the extent that the enterprise has in that State a permanent 
establishment (PE) to which the profits are attributable. The definition of PE included in 
tax treaties is therefore crucial in determining whether a non-resident enterprise must 
pay income tax in another State. 

This is relevant for the real estate industry as cross border real estate investors and 
developers can in some circumstances achieve a more favourable tax treatment if they 
avoid a permanent establishment. Limiting this is to be achieved by more precisely 
defining "dependent" and "independent" agent. The definitions in the updated report 
are not particularly precise and further work is scheduled in 2016.  

There is also a tightening of the definition of the 
construction site provisions which may have an impact 
on service providers. At present, where an enterprise of 
a Contracting State carries on activities in the other 
Contracting State at a place that constitutes a building 
site or construction or installation project and these 
activities are carried on during periods of time that do 
not last more than twelve months, this does not 
constitute a PE. To counter abuse by the splitting of 
contracts, it is proposed to add a new provision: 
b) connected activities are carried on at the same 
building site or construction or installation project during 

different periods of time, each exceeding 30 days, by one 
or more enterprises closely related to the first-mentioned 
enterprise, these different periods of time shall be added 
to the period of time during which the first-mentioned 
enterprise has carried on activities at that building site 
or construction or installation project. 

The full report can be found here: http://www.oecd.org/
tax/preventing-the-artificial-avoidance-of-permanent-
establishment-status-action-7-2015-final-
report-9789264241220-en.htm 
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Aligning Transfer Pricing Outcomes with Value Creation

The various transfer pricing Action Plan elements (8-10) are dealt with in a single 
document. The report firmly endorses the arms-length principle as the basis for 
transactions between related parties. However, it observes that with its perceived 
emphasis on contractual allocations of functions, assets and risks, the existing 
guidance on the application of the principle has also proven vulnerable to 
manipulation. The work on the Action Plan has therefore focused on strengthening the 
guidance on applying the arm’s length principle to ensure outcomes where profits are 
aligned with the value created through underlying economic activities. This work has 
focused on several key areas, such as: 
• Transactions involving intangibles, since misallocation of the profits generated by 
valuable intangibles has contributed to BEPS; 

• Contractual allocation of risks, and the resulting 
allocation of profits to those risks, which may not 
correspond with the activities actually carried out; 

• The level of returns to funding provided by a capital-
rich MNE group member, where those returns do not 
correspond to the level of activity undertaken by the 
funding company; 

• Recharacterisation of transactions which are not 
commercially rational; and 

• Service fees and commodity transactions. 

The real estate industry should expect much greater 
scrutiny of the allocation of reward within management 
structures, particularly with the typical adviser and sub-
adviser structures. The report considers extensively the 
pricing of risk and risk management. This may well be 
contentious for real estate investment managers. 

Continued overleaf
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Aligning Transfer Pricing Outcomes with Value Creation (cont)

In particular: 

• The desired allocation of risks and the functions 
associated with them may be different from a tax and 
regulatory perspective. In particular, the European Union 
Alternative Investment Fund Managers Directive (AIFMD) 
treats risk management (along with portfolio 
management) as a fundamental activity of the manager 
(AIFM). The AIFM may delegate one but not both.  

• The report requires real substance over the control over 
a risk, rather than just rubber stamping if value is to be 
attributed to that activity. It specifically states: Neither a 
mere formalising of the outcome of decision-making in 
the form of, for example, meetings organised for formal 
approval of decisions that were made in other locations, 
minutes of a board meeting and signing of the 
documents relating to the decision, nor the setting of 
the policy environment relevant for the risk qualifies as 
the exercise of a decision-making function sufficient to 
demonstrate control over a risk. This ought to set alarm 
bells ringing at many investment managers.  

The full report can be found here: http://www.oecd.org/
tax/aligning-transfer-pricing-outcomes-with-value-creation-
actions-8-10-2015-final-reports-9789264241244-en.htm
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Measuring and Monitoring BEPS

The OECD will use existing data and new data derived from the BEPS action plan to 
evaluate the impact of BEPS and of the actions taken to counter it.  

The full report can be found here: http://www.oecd.org/tax/measuring-and-monitoring-
beps-action-11-2015-final-report-9789264241343-en.htm 
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Mandatory Disclosure Rules

The report provides a modular framework that enables countries without mandatory 
disclosure rules to design a regime that fits their need to obtain early information on 
potentially aggressive or abusive tax planning schemes and their users. This covers: 

• Who has to report; 
• What has to be reported; 
• When information is reported; 
• What other obligations (if any) should be placed on promoters and/or scheme 
users; 

• What are the consequences of non-compliance; 
• What are the consequences of disclosure; 
• How to use the information collected;

The proposals are less onerous than earlier drafts, and 
there is no requirement that countries introduce 
mandatory disclosure rules. Rather, it provides a best 
practice framework for those countries that choose to 
do so.  

The full report can be found here: http://www.oecd.org/
tax/mandatory-disclosure-rules-action-12-2015-final-
report-9789264241442-en.htm 
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Transfer Pricing Documentation and Country-by-Country Reporting

This report contains revised standards for transfer pricing documentation and a 
template for Country-by-Country Reporting of income, taxes paid and certain measures 
of economic activity. 

A three-tiered standardised approach to transfer pricing documentation has been 
developed. 

First, the guidance on transfer pricing documentation requires multinational enterprises 
(MNEs) to provide tax administrations with high-level information regarding their global 
business operations and transfer pricing policies in a “master file” that is to be 
available to all relevant tax administrations. 

Second, it requires that detailed transactional transfer 
pricing documentation be provided in a “local file” 
specific to each country, identifying material related 
party transactions, the amounts involved in those 
transactions, and the company’s analysis of the transfer 
pricing determinations they have made with regard to 
those transactions. 

Third, large MNEs are required to file a Country-by-
Country Report that will provide annually and for each 
tax jurisdiction in which they do business the amount of 
revenue, profit before income tax and income tax paid 
and accrued. It also requires MNEs to report their 

number of employees, stated capital, retained earnings 
and tangible assets in each tax jurisdiction. Finally, it 
requires MNEs to identify each entity within the group 
doing business in a particular tax jurisdiction and to 
provide an indication of the business activities each 
entity engages in. The country by country reporting only 
applies to the largest MNEs (annual consolidated group 
revenue equal to or exceeding EUR 750 million) and will 
therefore only affect a fairly select group within the real 
estate industry globally.  

Continued overleaf
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Transfer Pricing Documentation and Country-by-Country Reporting (cont)

However, the new regime can be introduced rapidly. 
These new Country-by-Country Reporting requirements 
are to be implemented for fiscal years beginning on or 
after 1st January 2016. Countries are moving rapidly 
towards implementation. For example, the Irish Finance 
Bill published on 22nd October 2015 contains details of 
Ireland's implementation of Country by Country reporting 
with effect from 1st January 2016.  

The full report can be found here: http://www.oecd.org/
tax/transfer-pricing-documentation-and-country-by-
country-reporting-action-13-2015-final-
report-9789264241480-en.htm 

http://www.oecd.org/tax/transfer-pricing-documentation-and-country-by-country-reporting-action-13-2015-final-report-9789264241480-en.htm
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Making Dispute Resolution Mechanisms More Effective, 

As tax anti-avoidance measures have become more complex, disputes between tax 
authorities over taxing rights have become more common, with the taxpayers caught in 
the middle. The OECD Model Tax Convention already provides a mechanism, 
independent from the ordinary legal remedies available under domestic law, under 
which disputes between territories over taxing rights can be resolved. This mechanism 
– the mutual agreement procedure (MAP) – is of fundamental importance to the proper 
application and interpretation of tax treaties, notably to ensure that taxpayers entitled 
to the benefits of the treaty are not subject to taxation by either of the Contracting 
States which is not in accordance with the terms of the treaty. 

The measures developed under Action 14 of the BEPS Action Plan aim to strengthen 
the effectiveness and efficiency of the MAP process. 

The minimum standard will: 

• Ensure that treaty obligations related to the mutual 
agreement procedure are fully implemented in good 
faith and that MAP cases are resolved in a timely 
manner; 

• Ensure the implementation of administrative processes 
that promote the prevention and timely resolution of 
treaty-related disputes; and 

• Ensure that taxpayers can access the MAP when 
eligible. 

The full report can be found here: http://www.oecd.org/
tax/making-dispute-resolution-mechanisms-more-effective-
action-14-2015-final-report-9789264241633-en.htm
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Developing a Multilateral Instrument 

This is possibly the most significant aspect of the whole BEPS initiative.  

One of the major challenges facing the BEPS project is the volume of work that would 
be required to implement changes to the more than 3,000 bilateral double tax treaties 
in existence. The original Action Plan 15 paper considered the practicality of 
addressing this through a single multi-lateral instrument to which countries could sign 
up. It is therefore designed to accelerate the implementation of the proposals set out 
in the other actions rather than to introduce new measures. It is likely to mean that 
many of the measures would be introduced earlier than would otherwise be the case. 

Considerable progress has been made. An ad hoc Group to develop the multilateral 
instrument was approved by the OECD Committee on Fiscal Affairs and endorsed by 
the G20 Finance Ministers and Central Bank Governors in February 2015.

The Group, which is chaired by Mike Williams, Director of 
Business and International Tax with the UK Treasury,  
began its work in May 2015 with the aim to conclude 
this and open the multilateral instrument for signature by 
31 December 2016.  

The proposals in respect of a multilateral instrument are 
summed up in this description in the original paper: 
The multilateral instrument provides an innovative 
approach to address the rapidly evolving nature of the 
global economy and the need to adapt international 
rules quickly. Changes to the OECD Model Tax 

Convention are intended to produce changes to the 
network of bilateral tax treaties that forms a key 
component of the broader international tax architecture. 
This is, for example, the case for the introduction of an 
anti- treaty abuse provision, changes to the definition of 
PE, improvements to dispute resolution procedures, and 
the introduction of treaty provisions in relation to hybrid 
mismatch arrangements. It may also include provisions 
that clarify the relationship with double tax treaties of 
special measures that aim to counter abuses. 

Continued overleaf
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Developing a Multilateral Instrument (cont)

As outlined above, the main objective of a multilateral 
instrument would be to modify existing bilateral tax 
treaties, in a synchronised and efficient manner, to 
implement treaty measures developed in the course of 
the BEPS Project, without a need to individually 
renegotiate each treaty within the 3000+ treaty network. 

The full report can be found here: http://www.oecd.org/
tax/developing-a-multilateral-instrument-to-modify-bilateral-
tax-treaties-action-15-2015-final-report-9789264241688-
en.htm 

http://www.oecd.org/tax/developing-a-multilateral-instrument-to-modify-bilateral-tax-treaties-action-15-2015-final-report-9789264241688-en.htm
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The broader context

Base erosion and profit 
shifting Double tax treaty changes EU anti-discrimination 

developments

OECD action plan targets: 

a) hybrids; 
b) Intra-group financing; 
c) Use of tax havens; 
d) Use to transfer-pricing; 
e) Tax avoidance generally.  

Domestic law RE transfer tax 
and interest capping changes. 

Double tax treaties amended 
to prevent use of property 
SPVs to avoid taxation of 
disposal gains.  

"The Commission will 
investigate whether the tax 
rules concerning cross-border 
investment returns of pension 
and life insurance providers, 
including their income from 
real estate and capital gains, 
present discriminatory tax 
obstacles to cross-border 
investments; where necessary, 
it will initiate infringement 
procedures”

Tax advantages of cross border fund structures being eroded
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The broader context

Traditional European fund 
structure

Fund of funds investing in 
tax efficient local funds

Institutions investing 
directly

.  

Tax advantages of cross border fund structures being eroded relative to fund of funds and 
direct investment models. 

SPVSPVSPVSPV

Holding 
company

Fund

InveInvestor

Fund

Fund Fund Fund

Investor

Fund SPV SPV

Investor
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The broader context
Changes to the European Union Parent / 
Subsidiary Directive 

The European Union has introduced two significant 
changes to the Directive that prevents double taxation 
dividends paid by a subsidiary located in one Member 
State to its parent located in another Member State. 
These are: 

a) An anti hybrid instrument rule. The Council of the 
European Union adopted this in July 2014; 

b) A General Anti Avoidance Rule (GAAR). The Council of 
the European Union adopted this in December 2014. 

Both measures are to be transposed into national law by  
31st December 2015.  
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